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MINDARO-GRULLA, J.:
Submitted for decision are consolidated cases of two (2) Petitions
for Review before the Court En Banc, separately filed by the

Commissioner of Internal Revenue ("CIR") as pelitioner on August 16,&
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2010, docketed as CTA EB Case No. 661!, and by Avon Products
Manufacturing, Inc. ("AVON") as petitioner on August 18, 2010,
docketed as CTA EB Case No. 6637, under Secftion 2{a}(l), Rule 4, in
relation to Section 4(b), Rule 8 of the 2005 Revised Rules of the Court of
Tax Appeals, as amended, of the Decision? and Resolutiont dated May
13, 2010 and July 12, 2010, in CTA Case No. 7038, respectively,
rendered by the Special First Division of this Court.

The dispositive portions thereof, respectively, read as follows:

De~ision A~tad M~y 13 2010:

“WHEREFORE, the Peftition for Review is hereby PARTIALLY
GRANTED. Accordingly, respondent is  ORDERED TO
CANCEL/WITHDRAW the Final Demand and Final Assessment
Notices: (1} Assessment No. LTAID-ET-99-00011 for deficiency
Excise Tax, (2] Assessment No. LTAID-II-VAT-99-00017 for
deficiency Value Added Tax, (3] Assessment No. LTAID-II-WTC-
9900002 for deficiency Withholding Tax on Compensation -
Under Withholding and Later Remittance, and (4) Assessment
No. LTAID-EWT-99-00010 for deficiency Expanded Withholding
Tax.

However, petitioner is ORDERED 1O PAY respondent the
deficiency Income Tlax under Assessment No. LTAID-UI-IT-99-
00018 in the amount of P357,345.88 for taxable year 1999 .4

'Hied by Commissioner of Intemal Revenue within the extended period of time
granted by the Courl In Banc in a Resolution dated July 29, 2010, docketed as CIA
LB No. 661.

2Fled by Avon Products Manufacturing, Inc. within the extendoed period of time
granted by the Courl Ln Banc in a Resolution dated August 3, 2010, docketed as C1A
B No. 663.

S Penned by Presiding Justice Emesto D. Acosta and concurred in by Associale
Justice Tovell R. Bautista.  Associate Justice Cacsar A, Casanova was on leave.
CIATB No. 661, Docket, pp. 35-73.

*Penned by Presiding Justice Lrnesto DL Acosta and concurred in by Associate
Justices Lovell R. Bautista and Caesar A, Casanova, CIA LB No. 661, Docket, pp. /74-
81.
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In addition, petitioner is liable to pay: i} a deficiency
inferest on the deficiency basic income tax due of P100,761.01
at the rate of 20% per annum from January 31, 2004 until fully
paid pursuant to Section 249(B] of the 1997 NIRC and i) a
delinquency interest on the total amount due (inclusive of the
deficiency interest) at the rate of 20% per annum from July 24,
2004 until fully paid pursuant fo Section 249(C}(3) of the 1997
NIRC.

SO ORDERED."

Res~'ytion dat~~ July 12, °"10:

“"WHEREFORE, premises considered, the respective Motions
for Partial Reconsideration of pelitioner and respondent are
hereby DENIED for lack of merit.

SO ORDERED."

In CTA EB Case No. 661, the CIR seeks the partial nullification of
the aforementioned Decision and Resolution.

In CTA EB Case No. 663, AVON seeks that judgment be rendered:
(1) declaring the remaining deficiency Income Tax under Assessment
No. LTAID-lI-T-99-00018 in the amount of P357,345.88 for the taxable
year 1999, including increments, as void and/or devoid of factual or
legal basis; and (2) cancelling the said deficiency tax assessment.

The antecedent facts as culled from the Decision of the Court a
quo are as follows:

"Petifioner is a corporation duly organized and existing
under and by virfue of the laws of the Republic of the Philippines
with principal office address at the Calamba Premiere Industrial
Park, Barangay Batino, Calamba Laguna.g
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Respondent is the duly appointed Commissioner of
Internal Revenue who holds office at the Bureau of Internal
Revenue, Natfional Office, Diiman, Quezon City, where he may
be served with summons.

Petitioner filed its VAT Retuns and the Monthly
Remittance Returns of Income Tax Withheld for the taxable year
1999 on the following dates:

Return Date Filed
October 25, 1999
January 25, 2000

39 Quarter VAT Return
4" Quarter VAT Relurn

Monthly
Remittance Return
of Income Taxes

Expanded Compensation

|
Withheld i
January February 25, 1999 February 25, 1999
February . March 25, 1999 March 25, 1999
March ‘ April 26, 1999 April 26, 1999
April May 25, 1999 | May 25, 1999
May June 25, 1999 ] June 25, 1999
June July 26, 1999 July 26, 1999
, July ’ AUGUS] 25, 1999 | AUGUst 25, 1999
! August Seplember 27, 1999 ‘ September 27, 1999
September Oclober 25, 1999 Oclober 25, 1999
October November 25, 1999 November 25, 1999
November December 27, 1999 ! December 2/, 1999
December January 25, 2000 J January 25, 2000

l

Petitioner signed two Waivers of the Defense of
Prescription under the Statute of Limitations of the National
Internal Revenue Code.

On July 14, 2004, revenue agents from respondent’s
Large Taxpayers Collection & Enforcement Division served on
petitioner a Collection letfter dated July 9, 2004. The Collection
Letter required petitioner 1o pay an aggregate amount of Eighty
Million Two Hundred Forty Six Thousand Four Hundred Fifty Nine
Pesos and Fifteen Centavos (P80,246,459.15) representing
deficiency income tax, excise tax, value added fax, withholding
tax on compensation and expanded withholding tax, mclusive(
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of interest and compromise penalties for the taxable year 1999.
The amount of P80,246,459.15 demanded in the Collection
Letter is broken down as follows:

KIND OF | YEAR BASIC TAX INTEREST COMPROMISE TOTAL
TAX AMOUNT

1 1999 P22,012.984.19 | P13,20/,790.51 72500000 | P35,245,7/74./0
bl 1999 913,514.8/ 658,675.57 /3.200.00 1.645.390.44
VAI 1999 720.786,033.87 13.754,6/77.4/ 53,000.00 33,590,711.09
WC 1999 4,702,116.38 3,040,229.28 45,000.00 /,/87,345.66
Wi 1999 1187,610.88 /64,626.18 25,000.00 1,9/7,237.06
TOTAI P49,102,260.14 | P30,925,999.01 P218,200.00 | P80,246,459.15

The deficiency tfax assessments covered by the
Collection lefter are the very same deficiency taxes covered by
the Preliminary Assessment Nolice dated November 29, 2002,
which was received by peftitioner on December 23, 2002.

In replying fo  the Preliminary Assessment  Notice,
petifioner requested for an extension of time which was granted
by respondent. Pefitioner was prompted to request for
extension of time to reply to the Preliminary Assessment Nofice
because of the Christmas holidays and the volume of work
required to prepare the reply.

On February 14, 2003, peflifioner filed a letter dated
February 13, 2003 protesting against the Preliminary Assessment
Notice.

Without ruling on the protest of petitioner to fthe
Preliminary  Assessment, respondent prepared the Findl
Assessment Notices and Formal tetter of Demand, all dated
February 28, 2003, copy of which were received by petitioner on
April 11, 2003. Except for the amount of interest, the Formal
letter of Demand is the same as the Preliminary Assessment
Notice.

The Formal Letter of Demand breaks down the alleged
deficiency taxes as follows:

Assessment No. LTAID-I11-IT99-00018
Income Tax
FAXABLE INCOMI {1 OSS) PER INCOMI TAX RETURN P 208,181,930.00
ADD ADJUSTMINTS
1o DISCREPANCY 1R & VAT RETURN SALLS TIGURES P62.911,619 58
2. TAXES & LICENSES {IRINGE BENLEITTAX)
34% 1AX OF MR.KIN GIBSON 15263210 &



CIR v. Avon Products Manufacturing, Inc. / Page 6 of 45
Avon Products Manufacturing, Inc. v. CIR

CTA B Case Nos. 661 & 663 (CTA Case No. /038)

DECISION

DECEMBER 1998 1 BT PAYMENT ADJUSTME NI 92/.2/
3. DISCREPANCY ONENDING INVENTORIES REEFECHED
IN BAFANCE SHEET VS COSTEOT SATLTS 2.59/.951./7 65,663,130.6/
FAXABLE INCOMI PER INVESTGATON 2/3.6845,060.6/
INCOME TAX RATL 33%
INCOME TAX DUE PERINVESTIGATION 90,368,8/0.07
FESS INCOMLE TAX PAID PER RETURN 68,700,037.00
UNSUPPORITIY CREDUABLE TAX WITHHELD 344,051,107 68,355,885.83
BASIC DEHCIENCY INCOME TAX DUt P 722,0172,984.19
ADD PENALTIES
20% INTEREST EROM DUL DATE 1O APRIL 15, 2003 13,20/,790.51
COMPROMISI 25,000.00
TOTAT DEHICHENCY INCOMLE TAX DUL > 35,245,//4.70

Assessment No. LTAID-ET-99-00011

Excise Tax
SATES SUBJECTED 1O 1 XCISE TAX PER BOOK P 388,450,462.43
ADD:SALTS RETURN 4,536,996.85
SALES SUBJECT IO EXCISE TAX PER INVESHCATION 392.98/,459.28
[ XCISEIAX RAT 20%
I XCISE TAX DUE PERINVIESHOGATION /8,59/.491.86
Bl G BATANCH 1,62/,/92.86
DEPOSHS //,300,000.00
AVAILABIT /8927,/92.89
[1SS TNDING BAITANCH 1,743,815.90
APPHTD EXCISE TAX /7,683,9/6.99
BASIC DFHCHNCY EXCISE TAX DUI 213.514.8/

ADDIPENALTHS

20% INFEREST EROM DUE DATE TO APRIL 15, 2003 658.6/5.5/
COMPROMIS! /3,200.00 /3187557
TOTAL DEHCIENCY INCOME TAX DUt P 1,645,390.44

Assessment No. LTAID-}I-VAT-99-00017

Value Added Tax

30 QUARITER AT QUARTER TOTAL
IAXABIE SALES PER RETURN 196./99.6/7.80 183,051,559.00  6/9.851.236.80
ADD UNSUPPORITED EXPORESALES 5/7,614,11/7.83 5/,614,11/.83
TOTAL TAXABLE SALTS 496,./99.6/7.80  240,665,6/6.83  /3/.465,354.63

OUIPUT TAX 49.6/9.96/./8 24,066,567.68 /3,/46,535.46 &
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[ESS ATTOWABEE INPUT TAX

INPUT TAX PER RETURN 34,586,639 .09

INPUT TAX CARRIFD OVIR

CREDIABLE INPUT TAX PER VAT RETURN 34,586,639.09

FROM NON VAT SUPPLEER (104,478.96)

INPUT TAX ON TOCAL PURCHASES
ATTOCABEE TO OTHER QUARITER [3.582.693./5)

INPUT TAX ON IMPORIATION ALTOCABL
IO ONHR QUARIER

OVER CIAIMED INPUT TAX PIR VAL

(274,684.00]
SCHIDUL {18,156.00]
OVIER CEAIMED INPUT EROM TKS
DISATTOWLED INPUT TAX ON PURCIIASES

OF AUTOMOBITS

(3.999.967 /1)

ALFTOWABLE INPUT TAX PER INVESTHOATION 30.656.6/6.38

VAT PAYABL 19.023,291.40

LTSS VAT PAYMINT PER RE TURN 15,093,378.69

BASIC DETCHNCY VAT DUI
ADD PENALTIES

3.979.967./1

20% INTEREST TROM DU
I, 2003

DAL 1O APRI

2./724,056.34
COMPROMISE 75.000.00

TOTAL DEHCHENCY VAT TAX DU 6.6/9,019.05

Assessment No, LTAID-II-WTC-99-00002

Withholding Tax on Compensation — Under withholding
TAXABLL BASIS PLR RETURN/ALPHA 18]
ADDT ADJUSIMINIS
COMPENSATION NOT SUBJECI 1O WIHHIODING 1AX
TAXABLE BASIS PER AUDI
TAX DU
TESS: PAYMINT PER RETURN
BASIC DERICHNCY WITHHOTDING TAX ON COMPENSATION
ADDIPUNATTIES

25% SURCHARGH D

2095 INTERESTEROM DUE DATL 1O APRIL 15, 2003

78,983.826.88

(10,6/8.6/0.98)

18,305, 15590
[999.892.80)

(4.768311./1)

(5/0,642.00]

(12,5/8.39]
{4,056,052.67)

(187,181.81}

(10,594,659.33)

/./10.496 5/
16,356,071 .11

16,356.0/71.11

10,530,621.13
25,000.00

26,911,692 .74

P 3.07/.390.008

63.5/70,465.9/7
(10.6/8,670.98]

57.891,/94.99
(1,104,321.76)

(8.351,005.46)

(795,326.00]

(30,734 .39)
[4,056,057.67)

(187,181.81]

(14,524,672.04]

38.367.1772.95
35.3/9,367.51
15.093,328.69

70,286,033.87

13.254,67/7.4/
50,000.00

33,590,/11.29

158,894,693.86

14,248,83/.51
1/3,143,531.3/
33.678.347.24
28,926,230.86
4,707,116.38
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COMPROMISI 75,000.00

TOTAL DEHCHNCY WITHIHOIDING TAX ON COMPENSATION

Assessment No. LTAID-II-WTC-99-00002

Withholding Tax on Compensation - Late Remittance
IAX WD PR BOOK TOR 1HE MONIT OF DECEMBER 1999
LSS REMITTANCE ON JANUARY 25, 2000

AMOUNT OF [TATE REMITTANCH

REMITTED ON HEBRUARY 28, 2000 506,757.15
REMITTELD ON APRIE 25, 2000 /74,541.09

PENALTES ONTATE REMITTANCH
20% INFERESTTROM DUE DATE TO DATE OF REMITIANC
COMPROMISE

TOIAL DEHCHNCY WHHEOTDING TAX ON COMPINSATION

Assessment No. LTAID-II-EWT-99-00010

Withholding Tax - Expanded
TAXABLE BASIS PLR RETURN
ADD: ADIUSTMINTS
INCOME PAYMIENIS/EXPTNSES NOT SUBIECT 1O [ W
FAXABLT BASIS PIR INVIESTGATION
I XPANDED WITHHOIDING TAX DU
(1SSTPAYMENTS PLR RETURN
BASIC DEHICIENCY T XPANDI I WHHHOIDING TAX
ADD PENALINS
20% INTEREST FROM DUL DATE 1O APRIL 15, 2003
COMPROMISI
TOIAL DEHCHNCY EXPANDED WHHTHOUDING 1AX

>

>

P

Page 8 of 45

3,.052,390.00
/,754,506.38

3.5472,158.51
2.960,860.2/
581,298.24

581,298.24

17,839.28

20,000.00
372.839.28

1,008,066,201.30

|

113.8//7,5/9.13
121,943,780.43
13.718.505.1%
12,530.894.2/
1,187,610.88

/64,6768
25,000.00
1.9//,23/.06

The alleged undeclared income of P62,911,619.58 arose
from the discrepancy befween the sales per Monthly and
Quarterly VAT Returns and the reported sales per Financial

Statement and Income Tax Return.

Petitioner paid the amount of disallowed faxes and
licenses of P152,632.10 and December 1998 FBI payment

adjustment of P92/7.27 or a fotal of P153,559.37.

In the adjustment fo income captioned "Discrepancy on
ending inventories reflected in balance sheet vs. cost of sales —
P2,597,951.72", respondent is imputing additional income on theg
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alleged difference in the amount of ending inventories per
balance sheet of P215,793,000 which is higher than the amount
of ending inventories per Schedule of Cost of Goods
Manufactured and Sold of P213,195,572.28.

With regard to the “"Unsupported Creditable Tax Withheld
- P344,151.17", respondent alleges that: (a) petitioner over-
claimed withholding fax credits by P203,645.89 because the
total amount indicated in the cerfificate of creditable tax is
P12,705,654.11 while the amount claimed in the Income Tax
Return is P12,909,300.00 and [b) petitioner's customer over-
issued  the certificate of creditable  withholding tax by
P140,505.28 representing the withholding fax on sales made in
1998 but paid in 1999.

With regard to the assessment for deficiency VAT
captioned “Unsupported export sales — P57,614,119.83",
respondent alleges that exempt and zero-rated sales reported
in the VAT returns and export sales book amounted to
P57.614,119.83, however, documents/papers needed fo
substantiate the export sales were not provided or furnished fo
the Revenue Officers.

The input VAT in the amount of P1,104,321.76 was
disallowed because it allegedly came from non-VAT taxpayers.

With regard to the input VAT disallowance captioned
“Input  tax on local purchases from other quarters -
P8,351,005.46", respondent disallowed fthe input tax credifs
claimed by petitioner for the 3@ and 4" quarters of 1999 for the
sole reason that the supporfing supplier’'s VAT invoice are dated
prior fo the particular quarter (Schedule 6 of Details of
Discrepancy).

Respondent argues that under Section 110(A)(2)(a) of
the Tax Code, input tax on domestic purchase is creditable to
the purchaser upon consummation of the sale of goods or
purchase. Hence, input taxes with supporting invoices bearing
dates of the prior quarters should be disallowed.

With regard to the input VAT disallowance captioned
“Input tax on importation from other quarters — P/95,326.00",
respondent maintained that the input tax on importation s
creditable to the importer upon payment of the VAT prior to the
release of the goods from Customs and disallowed the input
taxes paid by petitioner in previous quarters.
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With regard to the input VAT disallowance captioned
“Overclaimed input tax — P30,734.39", respondent compared
the input taxes on importation of goods reflected in the VAT
return for the 4" quarter of 1999 and the input tax per Schedule
attached fo the Quarterly VAT Refturn and noted that the
amount per Schedule is more than the amount per VAT Return.

The alleged overclaimed input 1ax from [KS of
P4,056,052.62 represents the difference between the input tax
claimed by petitioner based on the invoices issued by LKS
Construction and Development Corp. in December 1999 of
P5,853,011.07 and the input tax of P1,796,958.45 deftermined by
respondent from the payments made by the supplier in 1999 of
P19,586,847 .15 (net of 1% withholding tax).

Respondent  disallowed the excess input tfax of
P10,678,670.98 in the Quarterly VAT Return for the 4" Quarter of
1999 which was carried over by petitioner to the first quarter of
2000.

As detailed in Schedule "t of the Delails of Discrepancy,
the assessment for deficiency expanded withholding tax arose
from the difference between the balances of the following
general ledger accounts and certain income paymeni per
Alphalist:

Raw Malernal Porchases

ingredionts 2 283,684,015.00

Supplics and tacilitics

Qulside Services

Repairs andg Maintenance

Container
Packers

Plates & Moulds

Unitorrm  Myl.
Uniform R and |
fechnical Supplics
Production Supplics
Non Cap fquipmaent
Olfice Supplics

Books and Subscriplion
Sceurity
tacility | xpense  Cleaning

Outside Agency L abor

Repairs and maintenance

4/8,848,2/71.00
9.257,633.00
5,187,/22.00

/27,147.39
184,7/71.71
2,/40,316.55
4.408.44/./ |
903.316.39
984,5/6.80
19,468.84

3,645871.4/
814,35/.09

2.910,//76.00

5.662.562.79 £
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Repairs and maintenance  Casoline 169,100.20
Repairs and maintenance  Contract 303,5014.87
Non cap Soltware Purchase 51,256.34
Other franspo - Miscellancous 2,127,198./6
Opcrating | xpenses
Uniform — Mgl. 556,651.91
Unitorm R and | 467,186.55
Production Supplics 30.760.75
Non Cap | guipment 584,395.84
Olfice Supplics 1,.321,429.12
Books and Subscription 240.821.9/
Repairs and maintenance  Gasoline 43,03/7.32
Repairs and maintenance  Contract 10.555.03
Repairs and maintenance  Materials 92,/36.90
Repairs and maintenance  Vehicles 12,82/7.06
Data Proc Maint 1.258,/55.82
Dala Proc Supplics 800.258./1
Non Cap Sware 894,938.86
Comp Sware Maint 3/7.922.56
Acquisition of Property, Plant and | quipment 485,397,352.00
Acquisition of Compuler Sottware /50,190.00

In a letter dated May 9, 2003 which petitioner filed with
respondent on the same day, petitioner protested the Final
Assessments. In as much as the Preliminary Assessment was the
same as the Final Assessment, pefitioner re-submitted ifs protest
to the Preliminary Assessment and adopted the same as its
protest to the Final Assessment.

Petitioner paid the following portions of the Final
Assessment on January 30, 2004:

a. Disallowed taxes & licenses/fringe Benefit Tax
adjustment - P153,5659.3/7; and

b. Withholding Tax on Compensation - Late
Remittance P32,829.28.

Respondent’s Revenue Officers prepared a
Memorandum  dated May 2/, 2004 recommending the
enforcement and collection of the deficiency tax assessments
on the sole justification that petitioner failed to  submit
supporfing documents within the 60-day period o submit all
relevant supporfing documents from the filing of the protfest as
required under Section 228 of the Tax Code ¢
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Based on the Memorandum dated May 27, 2004, the
docket of the assessment was forwarded by the LT Audit &
Investigation Division Il 1o the LT-Collection & Enforcement
Division, under a 1M indorsement dated May 27, 2004.

The LT Collection & Enforcement Division served fhe
Collection Letter dated July 9, 2004 on petitioner on July 14,
2004.

In a letter to the Deputy Commissioner for Large
Taxpayers Service dated July 27, 2004 which was filed with
respondent on the same date, pefitioner reqguested for
reconsideration and withdrawal of the Collection Letter on the
ground that it is devoid of any legal an{d}/or factual basis and is
premature since the respondent has not issued a decision on
pefifioner’s protest letter fo the final Assessment.

Respondent did not act on petitioner’s request for
reconsideration and withdrawal of the Collection Letter. Thus,
petitioner was constrained to treal the Collection Letter as the
respondent’s denial of the protfest, hence, the Petition for
Review fo protect the interest of petitioner.

Petitioner filed the Petition for Review on August 13, 2004.
Thereafter, on August 24, 2004, it filed an Urgent Motion for the
Suspension of Collection of Tax.

On October 15, 2004, respondent filed his Answer, after
submission of two extensions of time to submit Answer which
were all granted by the Court in the Orders dated September 16,
2004 and October 4, 2009. The BIR Records were also forwarded
on October 26, 2004.

In his Answer, respondent raised the following special and
affrmative defenses:

"8, Section 222 of the Tax Code authorizes the
taxpayer and the government to extend by mutual
agreement the prescriptive periods for the assessment
and collection of taxes. The assessments, all dafed
February 28, 2003 and received by Petitioner on April 11,
2003, are not barred by prescription as Pefitioner’s
executed valid waivers of the defense of prescription
dated October 14, 2002 and December 27, 20024
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waiving the defense of prescription until January 14,
2003 and April 14, 2003, respectively;

9. The mere fact that petitioner was not
allegedly furnished with copies of the accepted waivers
did not invalidate the same, because such requirement
in Revenue Memorandum Order No. 20-90 is merely
formal in nature (Philippine Journalists, Inc.  vs.
Commissioner of Internal Revenue, CA-GR Sp. No. 72128,
August 5, 2003);

10. The assessments had already become final,
executory and unappealable in view of the failure of
the Petitioner to submit the pertinent documents in
support of its protest within sixty (60} days from filing
thereof as provided in Section 228 of the Tax Code;

XXX XXX XXX

16. The assessment for deficiency excise tax in
the amount of P1,534,821.84 arose from the fact that
Petitioner falled to pay excise tax on its sales returns
which it admifs to be subject to excise tax (Paragraph
49, Petitioner);

XXX XXX XXX

23.  The input fax in the amount of P18/,181.18
was disallowed, as input fax on purchases of
automobiles is not allowed as creditable input fax under
Section 1TO0{A){1){a)[v) of the NIRC of 1997;

24. The assessment for deficiency withholding tax
in the amount of P/,548,386.21 is the difference
between the withholding tax per audit against the
amount of such tax withheld and remitted by the
taxpayer;

XXX XXX XXX

26. The assessment for deficiency expanded
withholding tax in the amount of P1,925,1//7.41 arose
from income payments/expenses not subjected to
withholding faxes as defailed in Schedule F attached to
the Final Assessment Notices, in violation of Section
2.57.2 of Revenue Regulation No. 2-98:4
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27. All presumptions are in favor of the
correctness of fax assessments. The good faith of tax
assessors and the validity of their actions are presumed.
They will be presumed to have taken info consideration
all the facts to which their aftention was called {CIR vs.
Consfruction Resources of Asia, Inc., 145 SCRA 671). 1tis
incumbent upon the taxpayer fo prove the conirary
[Mindanao Bus Company vs. CIR, 1 SCRA 538; CIR vs.
Tuazon, Inc., 173 SCRA 397) and failure 1o do so shall
vest legality 1o respondent’s actions and assessments.”

On May 13, 2010, the Court a quo rendered a Decisiont partially
granting the Petition for Review insofar as it ordered the cancellation of
the Final Demand and Final Assessment Noftices for deficiency Excise
Tax, deficiency Value-Added Tax, deficiency Withholding Tax on
Compensation - Under Withholding and Later Remittance and
deficiency Expanded Withholding Tax for the taxable year 1999, |t
however ordered peftitioner to pay deficiency Income Tax in the
amount of P357,345.88 for the taxable year 1999 including 20%
deficiency interest on deficiency basic income tax due and another
20% deficiency interest on the total amount due pursuant to Sections
249(B) and 249(C)[3) of the 199/ NIRC, respectively.

Significantly, the Court a quo made the following
pronouncements:

a. There was no deprivation of due process in the issuance by the

CIR of the assessment for deficiency income tax, deficiency&

SCIA EB No. 661, Dockel, pp. 36-47.
6 Supra note 3.
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excise tax, deficiency VAT, deficiency final withholding tax on
compensation and deficiency expanded withholding tax
against AVON for the lafter was afforded an opportunity to
explain and present ifs evidence;

b. The Waivers of the Statute of Limitations executed by AVON are
invalid and ineffective as the CIR failed to provide the former a
copy of the accepted Waivers, as required under Revenue
Memorandum Order No. 20-90. Hence, the assessment on
AVON's deficiency VAT, deficiency expanded withholding tax
and deficiency withholding tax on compensation is considered
to have prescribed;

c. AVON's failure to submit the relevant documents in support of its
protest did not make the assessment final and executory;

d. Asto assessment on AVON's deficiency Income Tax,

(1) there was no undeclared sales/income in the amount
of P62,911,619.58 per {IR tor the taxable year 1999;

(2) AVON's liability for disallowed ftaxes and licenses and
December 1998 Fringe Benefit Tax payment adjustment in the
amount of P152,632.10 and P927.27, respectively, or a total of
P153,559.37 is extinguished in view of the payment made;

(3) the discrepancy between Ending Inventories reflected

in  Balance  Sheet and Cost of  Sales representsg
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variance/adjustments on standard cost to actual cost allocated
to ending inventories and not under-declaration as alleged by
CIR;

(4) AVON's claimed tax credits in the amount of
P203,645.89 was disallowed as the same was unsupported by
withholding tax certificates as required under Secftion 2.58.3 (B) of
Revenue Regulations No. 2-98. However, the amount of
P140,505.28 was upheld as a proper deduction from its 1999
income tax due; and

e. As to assessment on AVON's deficiency excise tax, the same is
deemed cancelled and withdrawn in view of its Application for
Abatement over ifs deficiency excise tax assessment for the year

1999 and its corresponding payment thereto.

The Motions for Partial Reconsideration filed by the parties on
June 2, 20107 and June 3, 20108, respeclively, were subsequently
denied for lack of merit in a Resolution? dated July 12, 2010.

Both parties thereafter filed their respective Petitions for Review
before the Court En Banc.

The CIR assigns the following issues, to wit:10&

7 Hied by Avon Producls Manulacturing, Inc., CIA Case No. /038, Dockel, pp. 692-709.
dtiled by Commissioner of Infermnal Revenue, CIA Case No. /038, Docket, pp. 711 /726,
7 Supra nole 4.

10CTIA BB No. 661, Dockel, pp. 20-21.
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1. Whether or not respondent is liable for deficiency income tax,
excise  tax, value-added tax, withholding tax on
compensation and expanded withholding tax assessments
for tfaxable year 1999;

2. Whether or not assessments for value-added tax and
withholding taxes for taxable year 1999 have prescribed;

3. Whether or not the assessments for deficiency income tax,
excise  fax, value-added tax, withholding tfax on
compensation and expanded withholding tax assessments
for taxable year 1999 against respondent has become final,
executory and demandable.

AVON, in turn, raises the sole issue of whether or not the Court a
quo erred in applying the “presumption of regularity” in favor of the
CIR and ruling that its right to due process was not violated by the
actuations of CIR’s officers and agents.!!

In CTA EB Case No. 661, the petilion is devoid of merit.

As to the issues on the period of assessment and filing of the
petition for review, suffice it 1o say that the Waivers of the Statute of
Limitations executed by the parties are defective, thereby rendering
the assessment on AVON's deficiency VAT, expanded withholding tax
and withholding tax on compensation to have prescribed.

The CIR asseverates thal the assessments for value added tax
and withholding taxes for the taxable year 1999 have not yet
prescribed because the waivers on the defense of prescription

execuled by both parties were valid and the requirement to furnishf

HECIA FB No. 663, Docket, pp. 17-33.
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AVON with copies of accepted waivers under Revenue Memorandum
Order (RMQO] No. 20-90 is merely formal in nature.!?

However, AVON claims that the assessments for value-added fax
and withholding taxes for the taxable year 1999 have already
prescribed in view of the CIR’s failure to provide AVON with copies of
the accepted Waivers of the Statute of Limitations as prescribed under
RMQO No. 20-90.13

Sections 203 and 222 of the NIRC of 1997 provides for a statute of
limitafions on the assessment and collection of internal revenue taxes in
order to safeguard the interest of the taxpayer against unreasonable
investigation.'* Unreasonable investigation contemplates cases where
the period for assessment exiends indefinitely because this deprives the
taxpayer of the assurance that it will no longer be subjected to further
nvestigation for taxes after the expiration of a reasonable period of
time. !>

As a rule, the government is mandated under Section 203 of the
NIRC of 1997 to assess internal revenue taxes within three years from
the last day prescribed by law for the filing of the tax return or the
actual date of filing of such return, whichever comes later. Thus, an&

Y CIA LB No. 661, Dockel, pp. 2/7-28.

Bd. at 190-194.

" Philippine Journalists, Inc. v. Commissioner of Internal Revenue, G.R. No. 162852,
December 16, 2004 cifing J.C. Vilug and E.D. Acostia, TAX TAW AND JURISPRUDENCE
295 (2vd ed. 2002), ciling Report of the Tax Commission, Vol. |, p. 98.

.
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assessment notice issued after the three-year prescriptive period is no
longer valid and effective.

However, Section 222 of the NIRC of 199/ provides for excepftions
to the above-cited rule. Paragraph B thereof clearly states that the
period of limitation of assessment and collection of taxes may be
extended through execution of a written agreement between the CIR
and taxpayer before expiration of the three-year period, thus:

Sec. 222. Exceptions as to Period of Limitation of Assessment and

Coliection of Taxes. -

XXX
(b) If before the expiration of the fime prescribed in

Section 203 for the assessment of the tax, both the

Commissioner and the taxpayer have agreed in wrifing to its

assessment after such time, the tax may be assessed within the

period agreed upon. The period so agreed upon may be
extended by subsequent written agreement made before the
expiration of the period previously agreed upon.

XXX

In implementing the aforesaid waiver of the statute of limitations,
RMQO 20-90 and Revenue Delegation of Authority Order (RDAQO) No. 05-
01 were issued on April 4, 1990 and August 2, 2001, respectively, in
order to delineate the procedure for the proper execution of the said
waiver, viz: 1o

“1. The waiver must be in the proper form prescribed by RMO

20-90. The phrase "but not after 19 ", which indicates
the expiry date of the period agreed upon to assess/collect thed

e Commissioner of Infernal Revenue v. Kudos Metal Corporation, G.R. No. 178087,
May 5, 2010.
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tax after the regular three-year period of prescription, should be
filled up.

2. The waiver must be signed by the taxpayer himself or his duly
authorized representative. In the case of a corporation, the
waiver must be signed by any of its responsible officials. In case
the authority is delegated by the taxpayer to a representative,
such delegation should be in writing and duly notarized.

3. The waiver should be duly notarized.

4. The CIR or the revenue official authorized by him must sign the
waiver indicating that the BIR has accepted and agreed to the
waiver. The date of such acceptance by the BIR should be
indicated. However, before signing the waiver, the CIR or the
revenue official authorized by him must make sure that the
waiver is in the prescribed form, duly notarized, and executed
by the taxpayer or his duly authorized representative.

5. Both the date of execution by the taxpayer and date of
acceptance by the Bureau should be before the expiration of
the period of prescription or before the lapse of the period
agreed upon in case a subsequent agreement is executed.

6. The waiver must be executed in three copies, the origindl

copy to be attached to the docket of the case, the second

copy for the taxpayer and the third copy for the Office

accepting the waiver. The fact of receipt by the taxpayer of

his/her file copy must be indicated in the original copy to show

that the taxpayer was notified of the acceptance of the BIR and

the perfection of the agreement.”!” [Emphasis supplied.]

Significantly, the strict compliance with the procedure for proper
execulion of the waiver of the statute of limitations has been
underscored by the Supreme Court in the case of Philippine Journalists,

Inc. v. Commissioner of Internal Revenue'd, the pertinent portion of

which reads: &

7 1d.
8GR No. 162852, December 16, 2004.
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“A waiver of the statute of limitations under the NIRC, to a
certain extent, is a derogation of the taxpayers’ right to security
against prolonged and unscrupulous investigations and must
therefore be carefully and strictly construed [See Quano v.
Court of Appeals, G.R. No. 129279, 4 March 2003, 398 SCRA 525,
citing People v. Donato, G.R. No. /72969, 5 June 1991, 198 SCRA
130]. The waiver of the statute of limitations is not a waiver of the
right to invoke the defense of prescription as erroneously held by
the Court of Appeals. It is an agreement between the taxpayer
and the BIR that the period to issue an assessment and collect
the taxes due is extended to a date certain. The waiver does
not mean that the taxpayer relinquishes the right to invoke
prescription unequivocally particularly where the language of
the document is equivocal. For the purpose of safeguarding
taxpayers from any unreasonable examination, investigation or
assessment, our tax law provides a statute of limitations in the
collection of taxes. Thus, the ilaw on prescription, being a
remedial measure, should be liberally construed in order to
afford such protection. As a corollary, the exceptions to the law
on prescription should perforce be strictly construed. xxx 17
[Emphasis supplied.]

Therefore, contrary to the CIR's stance thal the requirement 1o
furnish AVON with copies of accepted waivers under RMO No. 20-90 is
merely formal in nature, the Supreme Court in the same case of
Philippine Journalists, Inc. v. Commissioner of Internal Revenue 0
emphasized the importance of the taxpayer's actual receipt of the
accepted waiver; otherwise, failure to do so shall render the waiver
nvalid and ineffective, thus:

“Finally, the records show that petitioner was not
furmished a copy of the waiver. Under RMO No. 20-90, the
waiver must be executed in three copies with the second copy
for the taxpayer. The Court of Appeals did not think this was
mportant because the petitioner need not have a copy of the
document it knowingly executed. It stated that the reasong
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copies are furnished is for a party to be notified of the existence
of a document, event or proceeding.

The flaw in the appellate court’s reasoning stems from its
assumption that the waiver is a unilateral act of the taxpayer
when it is in fact and in law an agreement between the
taxpayer and the BIR. When the petitioner’'s comptrolier signed
the waiver on September 22, 1997, it was not yet complete and
final because the BIR had not assented. There is compliance
with the provision of RMO No. 20-90 only after the taxpayer
received a copy of the waiver accepted by the BIR. The
requirement to furnish the taxpayer with a copy of the waiver is
not only to give notice of the existence of the document but of
the acceptance by the BIR and the perfection of the
agreement.””! [Emphasis supplied.]

Similarly, the CIR's argument that AVON is already estopped to
repudiate the waiver of the statute of limitations and to raise the issue
of prescription because it has benefited from it?? is totally misplaced.
The Supreme Court held in the recent case of Commissioner of Internal
Revenue v. Kudos tal Corporation’? that the BIR cannot apply the
doctrine of estoppel to cover its faillure to comply with the procedures for
proper execution of the waiver of statute of imitations under RMO 20-90 and
RDAO 05-01. The pertinent portion of which reads:

“The doctrine of estoppel cannot be applied in this case as an
exception to the statute of limitalions on the assessment of taxes
considering that there is a detailed procedure for the proper
execution of the waiver, which the BIR must stricily follow. As we
have often said, the doctrine of estoppel is predicated on, and has ifs
origin in, equity which, broadly defined, is justice according to natural
law and right [La Naval Drug Corporation v. Court of Appeals,
G.R. No. 103200, August 31, 1994, 236 SCRA /8, 8/]. As such, the
doctrine of estoppel cannot give validity to an act that is prohibited

a.
2Z2ZCIA B No. 661, Docket, p. 123, the CIR's Memorandum.
25 G.R. No. 178087, May 5, 2010.
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by law or one that is against public policy [Ouano v. Court of
Appeals, 446 Phil. 690, 708 (2003)]. It should be resorted 1o solely as
a means of preventing injustice and should not be permitted to
defeat the administration of the law, or to accomplish a wrong or
secure  an undue advantage, or to extend beyond them
requirements of the transactions in which they originate [C & §
Fishfarm Corporation v. Court of Appeals, 442 Phil. 279, 290
[2002}].  Simply put, the doctine of estoppel must be sparingly
applied.

Moreover, the BIR cannot hide behind the doctrine of estoppel
to cover its failure to comply with RMO 20-90 and RDAO 05-01, which
the BIR itself issued. As stated earlier, the BIR failed to verify whether a
notarzed written authority was given by the respondent to ifs
accountant, and to indicate the date of acceptance and the
receipt by the respondent of the waivers. Having caused the defects
in the waivers, the BIR must bear the consequence. It cannot shift the
blame to the taxpayer. To siress, a waiver of the statute of limitations,
being a derogation of the taxpayer's right 1o security against
prolonged and unscrupulous investigations, must be carefully and
strictly construed [Philippine Journalist, Inc. v. Commissioner of
Internal Revenue, supra note 19 at 231-232]." ?* [Emphasis
supplied ]

Based on the foregoing, it is evidently clear that the CIR's failure
to furnish the taxpayer of copies of the accepted Waivers of the
Statute  of  Limitations  renders  the said waiver invalid and
unenforceable. Hence, it does not toll the running of the three (3)-year
period of prescription under Section 203 of the NIRC of 199/.

A close scrutiny of the records of this case reveals that the CIR
and AVON executed two (2) waivers of the statute of limitations on
October 14, 2002 and December 27, 2002 which expired on January

14, 2003 and April 14, 2003, respectively. However, AVON was able 104
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prove that it was not furnished with copies of the accepted Waivers of
the Statute of Limitations confrary to the procedural mandate provided
under RMO No. 20-90.7> Thus, the aforesaid waivers are incomplete

and defective and did not toll the running of the 3-year prescriptive

period.

Accordingly, and as correctly observed by the Court a quo, the

assessments
withholding

following dates:

VAT Return
39 Quarter of 1999
Ath Quarter of 1999

Monthly
Remittance Return
of Income Taxes
Withheld (TY 1999)
January
fcbruary
March
April
May
June
July
August
September
Oclober
November
December

tax on

Expanded?’
(Date Filed)

February 25, 1999
March 25, 1999
April 26, 1999
May 25, 1999
June 25, 1999
July 26, 1999
August 25, 1999
September 2/, 1999
October 25, 1999
November 25, 1999

December 27, 1999 !

January 25, 2000

Fvidence dated tebruary 7, 2008.
% 0d., Joint Stipulation of Facts and issucs, par. 1/, p. 133.

270d,
8 d.

compensation

Date Filed?s !
Oclober 25, 1999
January 25, 2000

1
|
|

on deficiency VAT, expanded withholding

shall

Compensation?8
(Date Filed)

February 25, 1999
March 25, 1999
April 26, 1999
May 25, 1999
Junc 25, 1999
July 26, 1999
August 25, 1999
Seplember 2/, 1999
October 25, 1999
November 25, 1999
December 27, 1999
January 25, 2000

have prescribed on

tax and

the

Prescription Date
October 25, 2002
January 25, 2003

Prescription Date

February 25, 2002
March 25, 2002
April 26, 2002
May 25, 2002
June 25, 2002
July 26, 2002
August 25, 2002
September 27, 2002
October 25, 2002
November 25, 2002
December 2/, 2002
January 25, 2003

25 CTA Case No. 7038, Docket, p. 424; bxhibits “O-3" and "P-2", Tormal Offer of
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The records disclose that AVON received the Final Assessment
Notices and Formal Letter of Demand, all dated February 28, 2003, only
on April 11, 2003 or way beyond the 3-year period provided by law to
assess AVON over ifs deficiency VAT, expanded withholding tax and
withholding tax on compensation as shown in the table above.
Consequently, the assessmenls for AVON's deficiency VAT, expanded
withholding tax and withholding tax on compensation issued by the BIR
beyond the three-year period have already prescribed.

The CIR restates that the assessments for deficiency income tax,
excise tax, value added tax, withholding tax on compensation and
expanded withholding fax for laxable year 1999 against AVON have
become final and executory for failure o appeal its administrative
protest within the 30-day period reckoned from the lapse of the 180-
day period before the Court of Tax Appeals pursuant fo Section 228,
NIRC of 1997.7¢

However, AVON counters that the foregoing assessments did not
become tinal, executory, and demandable because il had timely filed
the Petition for Review before the Court of Tax Appeals within 30 days

following the CIR’s final decision on the disputed assessment pursuanig

2 CIA B No. 661, Docket, pp. 28-29.
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to Section 3, Rule 4 of the Revised Rules of the Court of Tax Appeals.30
Also, the CIR's belated attack on the timeliness of ifs filing of the Petition
for Review and fthe CTA's jurisdiction over the case will indubitably
fransgress its right to due process.s!

We agree with AVON.

The remedies of taxpayers in cases of administrative protests on
the deficiency tax assessments are laid down in Section 228 of the NIRC
of 199/, which reads:

Sec. 228. Protesting of Assessment. -
X X X

Such assessment may be protested administrafively by
filing a request for reconsideration or reinvestigation within thirty
(30) days from receipt of the assessment in such form and
manner as may be prescribed by implementing rules and
regulations.  Within sixty [60) days from filing of the protest, all
relevant supporting documents shall have been submitted;
otherwise, the assessment shall become final.

If the protfest is denied in whole or in part, or is not acted
upon within one hundred eighty days from submission of
documents, the taxpayer adversely affected by the decision or
inaction may appeal to the Court of Tax Appeals within thirty
(30) days from receipt of the said decision, or from the lapse of
the one hundred eighty (180)-day period; otherwise, the
decision shall become final, execulory and demandable.
[Emphasis supplied.]

Corollary thereto, Section 7 of Republic Act (R.A.] No. 9282,37€

d. alt 194195,
Wd. at 196-197.
2 An Act Expanding the Jurisdiction of the Courl of lax Appeals (CTA), Elevating ifs
Rank 1o the level of a Collegiate Court with Special Jurisdiction and Enlarging ifs
Membership, Amending for the Purpose Certain Sections of Republic Act No. 1125, as
amended, otherwise known as the Law Creating the Court of Tax Appeals, and for
other purposes.
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amending R.A. No. 1125, otherwise known as the Law Creating the
Court of Tax Appeals, provides:

“Sec. 7. Jurisdiction. — The CTA shall exercise:

(a)  Exclusive appellate jurisdiction fo review by
appeal, as herein provided:

(1) Decisions of the Commissioner of Internal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or ofher charges, penallies in relafion
thereto, or other matters arising under the National Internal
Revenue or other laws administered by the Bureau of Internal
Revenue;

(2) Inaction by the Commissioner of Infernal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or ofher charges, penaliies in relafion
thereto, or other matters arising under the Natfional internat
Revenue Code or other laws administered by the Bureau of
Infernal Revenue, where the National Internal Revenue Code
provides a specific period of action, in which case the inaction
shall be deemed a denial;

X X X
Similarly, Section 3, Rule 4 and Section 3(a), Rule 8 of the Revised
Rules of the Court of Tax Appeals provides:

RULE 4
JURISDICTION OF THE COURT
XXX

SEC. 3. Cases within the jurisdiction of the Court in Division.
— The Court in Division shall exercise:

(a) Exclusive original or appellate jurisdiction to review
by appeal the following:

(1) Decisions of the Commissioner of Internal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relafion
thereto, or other matters arising under the National Internal
Revenue Code or other laws administered by the Bureau of
Internal Revenue; (
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(2) Inaction by the Commissioner of Internal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relation
thereto, or other matters arising under the National Internal
Revenue Code or other laws administered by the Bureau of
Infernal Revenue, where the National Internal Revenue Code or
other applicable law provides a specific period for action:
Provided, that in case of disputed assessments, the inaction ot
the Commissioner of Infernal Revenue within the one hundred
eighty day-period under Section 228 of the Natfional Internal
Revenue Code shall be deemed o denial for purposes of
allowing the taxpayer to appeal his case to the Court and does
not necessarily constitute a formal decision of the Commissioner
of Internal Revenue on the tax case; Provided, further, that
should the taxpayer opt to await the final decision of the
Commissioner of Internal Revenue on the disputed assessments
beyond the one hundred eighty day-period abovementioned,
the taxpayer may appeal such final decision to the Court under
Section 3(a), Rule 8 of these Rules; and Provided, still further, that
in the case of claims for refund of taxes erroneously or illegally
collected, the taxpayer must file a peftition for review with the
Court prior to the expiration of the two-year period under
Section 229 of the National Internal Revenue Code; x x x
[Emphasis supplied.]

RULE 8
PROCEDURE IN CIVIL CASES
X X X
SEC. 3. Who may appeal; period to file pefition. -

(a) A party adversely affected by a decision, ruling or the
inaction of the Commissioner of Internal Revenue on disputed
assessments or claims for refund of internal revenue taxes, or by
a decision or ruling of the Commissioner of Customs, the
Secretfary of Finance, the Secretary of Trade and Industry, the
Secretfary of Agriculture, or a Regional Trial Court in the exercise
of its original jurisdiction may appeal to the Court by petition for
review filed within thirty days after receipt of a copy of such
decision or ruling, or expiration of the period fixed by law for the
Commissioner of Internal Revr~''~ to act on the disp'*~d
assessments. In case of inaction of the Commissioner of infernal
Revenue on claims for refund of infernal revenue faxes
erroneously or illegally collected, the taxpayer must file a
petition for review within the two-year period prescried by law®
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fromm payment or collection of the faxes. (n) x x x [Emphasis
supplied.]

in Rizal Commercial Banking Corporation v. Commissioner of
Internal Revenue 33 the Supreme Court had an occasion to interpret
the foregoing provisions and categorically ruled that the jurisdiction of
the Court of Tax Appeals has been expanded fo include not only
decisions or rulings but inaction as well of the Commissioner of Internal
Revenue, thus:

"From the foregoing, it is clear that the jurisdiction of the
Court of Tax Appeals has been expanded to include not only
decisions or rulings but inaction as well of the Commissioner of
Internal Revenue. The decisions, rulings or inaction of the
Commissioner are necessary in order to vest the Court of Tax
Appeals with jurisdiction to entertain the appeal, provided it is
filed within 2" days after th~ -~~2ipt of such decision or ruling, or
within 30 days after the expiration of the 180-day period fixed by
law for the ~~mmissioner *~ ~~* on th~ ~~puted assessments.
This 30-day period within which 1o file an appeal is jurisdictional
and failure to comply therewith would bar the appeal and
deprive the Court of Tax Appeals of its jurisdiction to entertain
and determine the correctness of the assessments. Such period
is not merely directory but mandatory and it is beyond the
power of the courts to extend the same.

In case the Commissioner failed to act on the disputed
assessment within the 180-day period from date of submission of
documents, a taxpayer can either: 1) file a petition for review
with the Court of Tax Appeals within 30 days after the expiration
of the 180-day period; or 2) await the final decision of the
Commissioner on the disputed assessments and appeal such
final decision to the Court of Tax Appeals within 30 days after
r~~n~int of a copy of such “A~~ision. However, these options are
mutually exclusive, and resort 1o one bars the application of the
other.” [Fmphasis supplied.] £

33 G.RNo. 168498, Aprit 24, 2007.
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To reiterate, Section 228 of the NIRC of 199/ provides two
mutually exclusive options on the part of the taxpayers aggrieved by
the inaction of the CIR on disputed assessments within the 180-day
period from submission of complete documents. First, a taxpayer may
file a Petition for Review betore the CTA within 30 days from the lapse
of the 180-day period. Second, a taxpayer may opt to await the final
decision of the CIR on disputed assessmenits and appeal such final
decision within 30 days from receipt thereof.

In the instant case, AVON opted fo resort fo the second remedy,
ie., to await the final decision of the CIR and appeal the said decision
before the CTA within 30 days from receipt thereof. Considering that
AVON only received the Collection Letler dated July 9, 2004 on July 14,
200431 which also served as a final decision denying the protest, the
filing of the Pefition for Review before this Court on August 13, 2004 was
well within the 30-day period provided under Section 228 of the NIRC of
199/7. Hence, this Court has jurisdiction over the present controversy.

Evidently, it is established that the assessments on deficiency VAT,
expanded withholding fax and withholding tax on compensation have
already prescribed and that the Petition for Review before this Court

was timely filed. {

3¢ CIA Case No. 7038, Joint Stipulation of Facts and Issues, par. 13, Docket, p. 132.
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On the remaining assessments on deficiency income tax and
excise tax, AVON's deficiency income tax assessment in the amount of

P35,245,774.70 may be summarized as follows3 :

I. Discrepancy IR & VAL Relurn Sales figures P62,911,619.58
2. Taxes & Licenses (Iringe Benelif Tax)

34% Tax of Mr. ken Gibson 152,632.10

December 1998 FB1 Payment Adjustment 927.27
3. Discrepancy on Ending Inventories reflected in

Balance Sheet vs. Cost of Sales 2,597.951.72
4. Unsupported Creditable Tax Withheld 344,151.17

As to the discrepancy between the ITR and VAT Return Sales
Figures, the CIR asserts that the alleged undeclared income of
P62,911,619.58 arose from the discrepancy between the sales per
Monthly and Quarterly VAT Returns and the reported sales per Financial
Statement and Income Tax Return 3¢

The CIR's argument is not tenable.

As aptly discussed by the Court a quo, the discrepancy alleged
by the CIR does not amount to under-declaratfion of sales per ITR for
the taxable year 1999 and should be accordingly cancelled. The
pertinent portion of the decision reads:

“A scrutiny of petitioner’'s Quarterly VAT Returns for the
year 1999 shows that the sales figure of P1,453,792,238.12 used
by the BIR examiner in arriving at the alleged undeclared sales
of P62,911,619.58 was higher by P176,441,375.60 when
compared 1o the actual sales amount of P1,277,350,862.52
declared by petitioner in ifs Quarterly VAT Returns, as shown
below: [

#d., par. 8, p. 129-130.
fold., par. 18, p. 133.
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Subtotal

lotal

Understated (overstated) sales

P 1.184,725.00
121,390.880,618.54
P 62,911,619.58

P 1,184,725.00
121,390.880,6 18.54
P{113 """ 756.02)
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P 176,441,375.60

Patently, it is erroneous for the respondent {o conclude

hastily that petitioner had under-declared its sales for income
purposes in the amount of P62,911,619.58 merely on the basis of
comparing the sales figure per pefitioner's VAT refurns and those

reflected in its [TR.

A further investigation should have been

performed by the BIR to support ifs claim of under-deciaration.

Independent

CPA

(ICPA),

Clearly, as per the reconciliation established by the
Court-commissioned

the

P62,911,619.58 sales discrepancy does not constitute taxable
income on the part of the peftitioner for income tax purposes,

thus:

totlal Sales per VAT Return

Add:

6

/

8

9
10

(GL).

fotal Sales per iR

(deduct) reconciling ilems:
and 279 quarler  export
included in the 39 quarler
amount per VAL return
Domaestic sales to Alcos tor the 1, 3 and 4¢
quarters  included  in both exporl and
domestic sales amount per VAL retum

Sale of obsolete ingredients and containers
dircctly credited to inventory account and
reporfed as domestic sale in the 39 and 4™
quarter VAT returns.

lorcign oxchange gain subjecled to income
tax bul not subjecied o VAT since these
resulted from export sales.

Nt book vatue of assels sold subjected 1o
VAT but not subject to income fax.

Difference insate 1o Avon Cosmetics Inc.
(ACI) between VAL retumns vs. GHIHTR (VAL
lower).

Other income amount per G not includoed in
VAT etum,

VAL oulpul on fully depreciated fixed assels
{16,500.00)

Ditfcrence in Alcos amount recorded in VAL
retums vs. amount inexport GU (VAT higher).
Rounding off dilference

fotal reconciling items

[

Cl
sales

sales  por
export

P1,A53,/92,238.17
ANnex | [58,408,045.61)
Annex ? [2.729,156.09)
Annex 3 (2.124,057.728)
table !
LA 453,087.00 |
ANNex 5 (280,203.30]
Annex 3 1/2,283.55
ANNex 3 20,6736
Annex b {16,500.00)
Annex 3 {0.85)
(0.16)
(62.911,619.58)
171,390,880,618.54

Based on the above reconciliation, the discrepancy of
P62,911,619.58 was largely due to the amount of P58,408,045.61
representing the sum of the export sales for the first and second
qguarters of 1999 in the respective amounts of P26,122,623.86
and P32,285,421.75 as recorded in pefitioner's General Ledger
It is to be nofed that the sales figures recorded in
petitioner’s GL make up the total amount of sales declared by
petitioner in its income tax return for the year 1999.(
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Aside from declaring the amount of P58,408,045.61 in the
first and second Quarterly VAT Returns, petitioner also reflected
the same amount in the third Quarterty VAT Returns because the
amount of P113,324,595.59 declared therein by petfitioner
represents the export sales balance per Gl as of September 30,
1999 which covers the first, second and third quarters of 1999.
Clearly, pefitioner did not under-declare ifs sales per TR but
erroneously overstated ifs sales per VAI refurns in the amount of
P58,408,045.61.

However, it was noted that the export sales for the first
and second guarters per GL in the amount of P58,408,045.61 do
not tally with the export sales of P57,614,117.83 reflected per
petitioner's Quarterly VAT Returns for the same periods. The
difference of P/93,92/./78 pertains fo petitioner’'s domestic sales
fo Alcos Global Corporation for the second quarter of 1999
which was erroneously booked under the “"Gross Sales — Others —
Export” account in the Gl but comrectly included in the
domestic sales and excluded from export sales in the second
Quarterly VAT Return.

As to the reconciling item amounting to P2,729,156.09,
the same pertains fo petitioner's domestic sales to Alcos Global
Corporation for the first, third and fourth quarters which were
included in both export and domestic sales per VAT returns.
Again, petitioner did not under-declare its sales per income fax
return but erroneously overstated ifs sales per VAT returns in the
amount of P2,729,156.09.

As to the reconciling item amounting to P2,124,057.28, it
actually pertains to petitioner's sale of obsolete ingredients and
containers directly credited fo inventory account and reported
as domestic sales in ifs third and fourth Quarterly VAT Returns for
the year 1999. Since fhese items were sold at cost, there was
neither a gain nor loss to be reported for income tax purposes.

As to the foreign exchange gain of P453,087.00 which
represents the difference between the peso equivalent of
petitioner’'s US denominated export sales at the fime of sale and
at the time of collection, the same was not subjected to VAT
but was included in petitioner's taxable income for the year
1999.

With regard the reconciing amount of P280,203.30,
records show that the same represents the net book value of
assets sold by petitioner for the year 1999, computed as follows: €
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fixed Assels P 1,235, 11533
| oss: | Accumulated Depreciation 9H4,242.25
Net Book Value of Assets Sold P 280,903.08

The net book value of P280,203.08 Is not subject to
income tax. However, the proceeds from the aforesaid sale
amounting to P545,415.29 formed part of the P561,915.30 sales
of fixed assefs that were subjected to VAT in pefitioner's 1999
fourth Quarterly VAT Return while the related gain in the amount
of P264,512.21 was included in petitioner’s taxable income for

1999:
Procecds Net of VAL P 545,415.99
L ¢ss: I Net Book Value Sold 280,203.08
Net Book Value of Assets Sold P 264,512.21

With reference to the reconciling amount of P1/2,283.55,
the same pertains to the difference in sales to Avon Cosmetics,
Inc. [ACI) as reflected in the VAT returns and as declared in the
income tax return for 1999, computed as follows:

| Sales per

Sales Per VAT | GL/Ris
1999 Return Sales Per GL/ITR over(under)
[ QIr P284,142,516.00 P 284,140,272 .93 P (243.0/)
2ra Qi 294,/05,5/2.30 294,//7,480.83 /1,9208.53
Fe Qb 195,690,693.10 495,690,693.08 {0.02}
4 Qlr 180,0/8,390.50 180,1/9,008.61 100,618.11
Total R 4 ¢) T onsaTen ansoan " 72,283.55

Petitioner's sales to ACI, as reporfed in ifs ITR, was higher
by P172,283.55 due to the difference in sales amounting to
P71,908.53 which was subjected to income tax but was not
subjected to VAT and sales returns amounting to P100,618.11
erroneously debited to Ingredients inventory account in the GL
instead of sales returns and allowances subjected to income fax
as found by the ICPA.

With regard the reconciling amount of P21,673.16, the
same refers tfo the other income (scrap sales fo petitioner’s
employees) not subjected to VAI; but included as part of
petitioner's gross income per IR, computed as follows:

Sales to APMI Employees - Scrap

1999 Sales per
Sales Per VAT GL/ITR is
Return Sales Per GL/ITR over(under)
[ Qh P 156,754 .10 & 164,.718.59 P /.964.49
20 Qr 130,284 .40 130,283 86 (054

I'4
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34 Qlr 66,736.67 76,/69.76 10,532.64
A4 Qi 9217790 95,354.4/ 3.076.57
Total P 445,453.02 P 467,126.18 P 21,673.16

Regarding the reconciling item amounting to P16,500.00,
the same refers to the 10% output VAT due on the P165,000.00
sale of fully-depreciated fixed assets, computed as follows:

Sales per VAL Reium E 165,000.00
Cain on Sale por 1R f 148,500.00
VAT Output ‘ P 16,500.00

The taxable sale for VAT purposes is the gross amount of
P165,000.00 while the taxable income for income tax purposes is
based on the gain on sale of P148,500.00, resulfing fo a
reconciling amount of P16,500.00.

In summary, therefore, it was established that petitioner
had no undeclared sales per ITR for taxable year 1999. The
P62,911,619.58 undeclared sales/income being charged by
respondent against petifioner is erroneous and should be
cancelled.”¥

Consequently, we see no cogent reason to deviate from the
factual findings of the Court a quo in dismissing the CIR's claim of
under-declaration of sales solely based on the existence of disparity
between the sales per Monithly and Quarterly VAT Refurns and the
reported sales per Financial Statement and Income Tax Retumn.
Evidently, there is no basis to assess AVON of undeclared sales/income
in the amount of P62,911,619.58; hence, the same should therefore be
cancelled.

On the Taxes & Licenses (Fringe Benefit Tax), as stipulated upon

by the parties, AVON has paid the amount of the disallowed taxes and{

3 CITA BB No. 661, Docket, pp. 62 68.
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licenses of P152,632.10 and December 1998 FBT payment adjustment of
P927.27 or in the total amount of P153,559.37.% In effect, AVON has
acknowledged the disallowance of the foregoing taxes, and in view of
the payment thereof, its liability insofar as these taxes are concerned is
therefore exfinguished.

As to the discrepancy on ending Inventories reflecfed in the
Balance Sheet vs. Cost of Sales, the CIR maintains that the alleged
discrepancy arose from the difference in the amount of ending
inventories per balance sheet of P215,793,000.00 which is higher than
the amount of ending inventories per Schedule of Cost of Goods
Manutactured and Sold of P213,195,572.28.%7

However, AVON claims that the alieged discrepancy represents
variations of actual cost from standard cost allocated to ending
inventories and is part of item “Variations = P15,798,844 41" 10

AVON's claim is tenable.

As correctly observed by the Court a quo, there was no under-
declaration on the part of AVON in the alleged discrepancy between
ending inveniories reflected in the Balance Sheet and Cost of Goods
Manufactured and Sold as the alleged inventory oversialement merely

represents  variance/adjustments on standard cost fo actual costg

38 CIA Case No. 7038, Joint Stipulation of Facts and Issues, par. 19, Docket, p. 133.
Y d., par. 20, p. 133,
WETA BB Case No. 661, AVON's Memorandum, par. 65, Docket, p. 164.
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allocated o ending inventories.’! Indeed, as records of the case
would reveal, the apparent discrepancy arose from the difference in
the presentation of ending inventories per Balance Sheel and per
Schedule of Cost of Goods Manufactured and Sold. Hence, the said
assessment must necessarily be cancelled.

On the unsupporfed Creditable Tax Withheld, the CIR reiterates
her argument that AVON over-claimed ifs tax credit in the amount of
P344,151.17, broken down as follows*?:

a. Over-claimed withholding 1ax credits by P203,645.89

arising from the difference between the fotal amounts
stated in the certificate  of  creditable  tax

(P12,705,654.11) and the amount claimed in the I[IR
(P12,909,300.00); and

b. Over-issuance of certificate of creditable tax withheld
by Avon Cosmetics, Inc. (ACI] by P140,505.28
representing withholding tax on sales made in 1998 but
paid in 1999 in violation of Sec. 2.58.3 (A} of Revenue
Regulations No. 2-98.

But Avon maintains that the variance between the amount of
creditable tax per certificates of tax withheld issued by the withholding
agent and the amount per books as reflected in its ITR are mere timing
differences between the issuance of the certificate of withholding fax
by the withholding agent and its recording of the creditable

withholding tax when income is collected. 13

Md. al 68-69.
421d., the CIR's Mcmorandum, pp. 119 120.
S Id., AVON's Memorandum, par. 70, p. 16/.
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We affirm the ruling of the Court a quo in finding the CIR's
disallowance of AVON's claimed tax credits amounting fo P203,645.89
proper but not as to the amount of P140,505.28.

Section 2.58.3 (B) of Revenue Regulations No. 2-98 provides:

SECTION 2.58.3. Claim for Tax Credit or Refund. —

(B) Claims for tax credit or refund of any creditable
income fax which was deducted and withheld on income
payments shall be given due course only when it is shown that
the income payment has been declared as part of the gross
income and the fact of withholding is established by a copy of
the withholding tax statement duly issued by the payor to the
payee showing the amount paid and the amount of tax withheld
therefrom.

Proof of remittance is the responsibifity of the withholding
agent. [Emphasis supplied ]

It is clear from the toregoing that a copy of the withholding fax
cerfificate duly issued by the payor to the payee is a requisite in
claiming creditable withholding tax.

In the instant case, records would reveal that AVON failed to
present the withholding tax certificates in its claimed tax credifs in the
amount of P203,645.89. Instead, in a futiie attempt to prove ifs
enfitlement fo the claimed creditable withholding tax, AVON
submitted a print-out of “Browse Account Document Details of
Accrued Income Tax-ACI" " for the year 1999. However, a close

scrutiny of the records reveals that AVON’s customer, ACH, issued AVONK

M CIA Case No. 7038, Avon's Formal Offer of Evidence, Exhibil “CC", Docket, p. 428.
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a withholding tax credit cerfificate amounting 1o P140,505.28 in 1999 for
sales made in 1998 but paid in 1999. Therefore, contrary to AVON'’s
claim, AClI in fact recognizes the withholding fax not from accrual of
sales but upon payment. Clearly then, the timing difference in the
recognition of tax credits as alleged by AVON is unwarranted. Hence,
the CIR is correct in disallowing the same as a deduction from AVON's
income tax liability.

As to the Deficiency Excise Tax, the CIR assessed AVON of ifs
deficiency excise tax in the amount of P1,645,390.44, inclusive of
interest and compromise for the taxable year 19991 However, during
the pendency of the instant Petition, AVON filed an Application for
Abatement over its deficiency excise tax pursuant o Revenue
Regulations (RR) No. 15-2006 and paid 100% of the basic deficiency
excise fax due in the amount of P913,514.87. Consequently, the parties
filed a Joint Manifestationé on February 21, 2007 stating therein AVON's
application for abatement of its deficiency excise tax and payment
thereof. The Court a quo noted the joint manifestation filed by the
parfies and ordered the cancellation of the deficiency excise iax

assessment of AVON for the taxable year 1999.€

©id., Joint Stipulation of Facts and Issues, par. 8, p. 130.
6 d. al 284-289.
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Considering AVON's avaiment of the abatement program
pursuant to RR No. 15-2006 and its corresponding payment of the basic
deficiency excise fax, the inferest and compromise therein were
abated. Thus, the assessment for deficiency excise tax against AVON
for the taxable year 1999 is deemed cancelled and withdrawn.

In CTA EB No. 663, AVON's petition similarly lacks merit.

On the issuance of the assessments for deficiency income tax,
excise tax, value added tax, withholding tax on compensation, and
expanded withholding fax, AVON restates that it was deprived of ifs
right to due process when the CIR issued identical Preliminary
Assessment  Notice (PAN), Final Assessment Notice (FAN), and
Collection Letter despite its protests, supporting documents and
conferences with the BIR examiners.4/ Thus, it asseverates that the
presumption of regularity cannot be applied in favor of the CIR as the
latter's inaction and failure o give due consideration to the evidence
submitted before it is a blatant transgression of ifs right to due process
as explained in Ang Tibay v. Court of Industrial Relaftions 48 and
Mendoza v. Commission on Electionst? 50

We disagree.&

S CIAFB No. 663, Docket, p. 31.

4869 Phil. 635 (1940},

“ G.R.No. 188308, 603 SCRA 692, October 15, 2009.
O CTA EB No. 663, Docket, p. 33.
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Well-settled is the rule that fax assessments by tax examiners are
prima facie presumed correct and made in good faith.®! Absent any
proof of any irregularities in the performance of official duties, an
assessment will not be disturbed.>?

Likewise, the essence of due process in  administrative
proceedings is that a party be afforded a reasonable opportunity to
be heard and to submit any evidence he may have in support of his
defense.® It must be underscored that “[w]hat the law proscribes is
the lack of opportunity to be heard. As long as a party is given the
opportunity to defend his interests in due course, he would have no
reason to complain, for it is this opportunity to be heard that makes up
the essence of due process.”

In the instant case, the records clearly show that AVON was
accorded by the CIR a reasonable opportunity to explain and present
its evidence consisting of its lefter-reply, financial statements and other
supporting documents. It cannot therefore be argued that AVON was
denied of due process.£

ST Commission of Infernal Revenue v. Hantex Irading Co., Inc., G.R. No. 136975, March
31, 2005.

22 J.CoVitug and ED. Acosta, TAX LAW AND JURISPRUDENCE, (39 ed. 2006), p. 293.

s Aquilino 1. Larin v. The Execulive Secretary, et al., G.R. No. 112745, October 16, 1997
citing Midas Touch Food Corp. vs. NLRC, G.R. No. 111639, July 29, 1996, 259 SCRA 652.
" Spouses Estares v. Courl of Appeals, ef al., G.R. No. 144755, June 8, 2005.
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Further, as correctly pointed out by the Court a quo, the CIR's
faillure to appreciate the supporting documents presented by AVON
before heris not tantamount to denial of due process, thus:

"It is not the lack of opportunity to present ifs side, but the
respondent’s failure 1o appreciate the documents submitted by
pefitioner that beset the latter. The difference in the
appreciation by the respondent of petitioner's supporting
documents which led to respondent’s assessment of petitioner’s
deficiency taxes is not violative of due process.

The respondent has the duty fo receive the clarifications,
explanations and conjectures forwarded to him by the
taxpayer, however, he does not have the duty to accept them
on face value. The determination of the actual liability of a
taxpayer in an assessment relies on respondent's appreciation
of the evidence presented before him. And absent any
arbitrariness, the presumption is that respondent has made the
assessment based on his findings and in good faith.

As a logical outgrowth of the presumption in favor of the
validity of the assessments, when such assessments are assailed,
the burden of proof is upon the complaining party. It is
incumbent upon the property owner clearly fo show that the
assessment was erroneous, in order fo relieve himself from it.”»”
[Emphasis supplied.]

In fine, this Court finds that the CIR’s non-appreciation of AVON's
arguments and supporting documents submitted before her which led
to the subsequent issuance of identical PAN, FAN, and Collection Letter
cannot in any way be construed as deprivation of AVON's right to due
process absent any prool of any irregularity in the performance of her
duties. Thus, the presumption of regularity in the performance of the

CIR's official duties shall therefore stand. £

» CIA LB No. 661, Dockel, pp. 52-53.
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WHEREFORE premises considerced, thoe respective Petitions for
Review of the CIR and AVON in CTA BB Casc Nos. 661 and 663 are
hereby DENIED. The Decision and Resolufion of the Special First
Division of this Court in CTA Case No. /038 daled May 13, 2010 and July

12,2010 arc AFFIRMED. No pronouncement as 1o costs.

SO ORDERED.
CIELITO N. MINDARO-GRULLA
Associate Justice
WE CONCUR:

Q—A"CL Benr~—
ERNESTO D. ACOSTA
Presiding Juslice !

W‘& C W/ .
ANITO C. CASTANEDA, JR.
Associate Justice

ER L UY CAESAR A. CASANOVA
ASSO ustice Associate Justice

lm gy, £
{with Septrrate Concurring @pinion) [on wellness leave)

OLGA PALANCA-ENRIQUEZ ESPERANZA R. FABON-VICTORINO
Associate Justice Associate Justice

AMELIA R. COTANGCO-MANALASTAS
Associale Justice
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CERTIFICATION

Pursuant to Arlicle VIII, Section 13 of the Constitution, it is hereby
certified that the conclusions in the above Decision were reached in
consultation among the members of the Court En Banc before the

case was assigned to the writer of the opinion of the Court £n Banc.

“ - GHJ--
ERNESTO D. ACOSTA

Presiding Justice
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PALANCA-ENKRIQUEZ, J.:
Prior to the enactment of R4 8424, otherwise known as the NIRC of

1997, as amended, taxpayers were required to wait for the decision of the

b
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Commissioner before they may appeal to the CTA, as the inaction of the
Commissioner to their protests was then not appealable to the CTA.
Thus, Collections Letters were considered as a denial of the taxpayer’s
protest on the assessment that may be appealed to the CTA. However,
with the amendment on the inclusion of the provision on inaction of the
Commissioner within a period of 180-days , introduced in Section 228 of
the NIRC of 1997, as amended, the lawmakers clearly intended to add
another ground when the taxpayer may appeal to the CTA and when an
assessment may become final. As a consequence thereof, Collection
Letters issued after the lapse of the 180-day period cannot be considered
as the decision of the Commissioner on the taxpayer’s protest on the
assessment that is appealable to the CTA.
Section 228 of the NIRC of 1997, as amended. provides:
XXX XXX
Such assessment may be protested administratively by
filing a request for reconsideration or reinvestigation within
thirty (30) days from receipt of the assessment in such form
and manner as may be prescribed by implementing rules and
regulations.  Within sixty (60) days from filing of the
protest, all relevant supporting documents shall have been
submitted; otherwise, the assessment shall become final.
If the protest i1s denied in whole or in part, or is not

acted upon within one hundred eighty (180) days from
submission of documents, the taxpayer adversely affected by

W
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the decision or inaction may appeal to the Court of Tax

Appeals within thirty (30) days from receipt of the said

decision, or from the lapse of the One Hundred Eighty (180)-

day period; otherwise the decision shall become final,

executory and demandable.”

Pursuant to the above provision, it is clear that a taxpayer adversely
affected by the decision or inaction of the CIR within the 180-day period,
may appeal to the Court of Tax Appeals (“CTA™), within thirty (30) days
from receipt of the decision, or from the lapse of the 180-day period;
otherwise, the decision shall become final, executory and demandable.
Settled is the rule that if a statutory remedy provides as a condition
precedent that the action to enforce it must be commenced within a
prescribed time, such requisite is jurisdictional and failure to comply
therewith may be raised in a motion to dismiss (Rizal Commercial Banking
Corporation vs. Commissioner of Internal Revenue, 491 SCRA 221).

Moreover, it 1s a well-settled rule that if the words of the law are
clear and free of ambiguity, it must be given its literal meaning and
applied without any interpretation (Commissioner of Internal Revenue vs.
Central Luzon Drug Corporation, 554 SCRA 398, 409). The general rule of
requiring adherence to the letter in construing statutes applies with

particular strictness to tax laws and provisions of a taxing act is not to be

extended by implication (Commissioner of Internal Revenue vs. Ariete, 610 SCRA

v
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472).

Clearly, the period to appeal within 30-days after the lapse of the
180-day period under Section 228 of the NIRC of 1997, as amended. is
mandatory and jurisdictional.

On the other hand, Section 3, Rule 4 of the 2005 Revised Rules of
the CTA, as amended, provides. as follows:

“SEC. 3. Cases Within the Jurisdiction of the Court in
Division. — The Court in Division shall exercise:

(a)  Exclusive original or appellate jurisdiction to
review by appeal the following:

XXX XXX

(2) Inaction by the Commuissioner of Internal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges. penalties in relation
thereto, or other matters arising under the National Internal
Revenue Code or other laws administered by the Bureau of
Internal Revenue, where the National Internal Revenue Code
or other applicable law provides a specific period for action:
Provided, that in case of disputed assessments, the inaction
of the Commissioner of Internal Revenue within the one
hundred eighty day-period under Section 228 of the National
Internal Revenue Code shall be deemed a denial for purposes
of allowing the taxpayer to appeal his case to the Court and
does not necessarily constitute a formal decision of the
Commissioner of Internal Revenue on the tax case;
Provided, further, that should the taxpayer opt to await the
final decision of the Commissioner of Internal Revenue on
the disputed assessments beyond the one hundred eighty
day-period abovementioned, the taxpayer may appeal such
final decision to the Court under Section 3(a). Rule 8 of

W
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these Rules; and Provided, still further, that in the case of
claims for refund of taxes erroneously or illegally collected,
the taxpayer must file a petition for review with the Court
prior to the expiration of the two-year period under Section
229 of the National Internal Revenue Code.

an

XXX XXX.
The above provision was applied by the Supreme Court in the case
of RCBC vs. Commissioner of Internal Revenue, 522 SCRA 152-153, as
follows:

“From the foregoing, it is clear that the jurisdiction
of the Court of Tax Appeals has been expanded to include
not only decisions or rulings but inaction as well of the
Commissioner of Internal Revenue. The decisions, rulings or
inaction of the Commissioner are necessary in order to vest
the Court of Tax Appeals with jurisdiction to entertain the
appeal, provided it is filed within 30 days after the receipt of
such decision or ruling, or within 30 days after the expiration
of the 180-day period fixed by law for the Commissioner to
act on the disputed assessments. This 30-day period within
which to file an appeal is jurisdictional and failure to comply
therewith would bar the correctness of the assessments.
Such period is not merely directory but mandatory and it is
beyond the power of the courts to extend the same.

In case the Commissioner failed to act on the disputed
assessment  within the 180-day period from date of
submission of documents, a taxpayer can ecither: 1) file a
petition for review with the Court of Tax Appeals within 30
days after the expiration of the 180-day period; or 2) await
the final decision of the Commissioner on the disputed
assessments and appeal such final decision to the Court of
Tax Appeals within 30 days after receipt of a copy of such
decision. However, these options are mutually exclusive,
and resort to one bars the application of the other.™
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Hence, based on the RCBC case and the aforequoted Section 3,
Rule 4 of the 2005 Revised Rules of the CTA, as amended, in case of
inaction of the CIR to decide the protest within the 180-day period, a
second option is afforded to the taxpayer, to wit: to wait for the final
decision of the CIR on the disputed assessment even after the expiration
of the 180-day period and appeal such final decision to the CTA, within
30 days from receipt of the decision. However, nowhere in Section 228
of the NIRC of 1997, as amended, is there a provision that the taxpayer is
given a second option to wait for the CIR’s decision even after the
expiration of the 180-day period. Section 228 is explicit in providing that
should the taxpayer fails to appeal within 30 days after the expiration of
the 180-day period, the decision shall become final. executory and
demandable.

It 1s my humble opinion that the second option afforded to the
taxpayer in Section 3, Rule 4 of the 2005 Revised Rules of the CTA, as
amended, is without legal basis as it would render nugatory the 180-day
period for the CIR to decide the protest under Section 228. Well-settled
is the rule that rules and regulations adopted and promulgated must not,
however, subvert or be contrary to existing statutes. Thus, in the recent

case of Lokin, Jr. vs. Commission on Elections, G.R. Nos. 179431-32 and

L
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180443, June 22, 2010, the Supreme Court ruled. as follows:

“The authority to make IRRs in order to carry out an
express legislative purpose, or to effect the operation and
enforcement of a law is not a power exclusively legislative
in character, but is rather administrative in nature. The rules
and regulations adopted and promulgated must not, however,
subvert or be contrary to existing statutes. The function of
promulgating IRRs may be legitimately exercised only for
the purpose of carrying out the provisions of a law. The
power of administrative agencies is confined to
implementing the law or putting it into effect. Corollary to
this is that administrative regulation cannot extend the law
and amend a legislative enactment. It is axiomatic that the
clear letter of the law is controlling and cannot be amended
by a mere administrative rule issued for its implementation.
Indeed, administrative or executive acts shall be valid only
when they are not contrary to the laws or the Constitution.™

There is absolutely no legal basis to rule that taxpayers may wait
indeterminately for the decision of the Commissioner, as the inevitable
consequence thereof would nullify the intent of the law in providing for
the 180-day and 30-day periods under Section 228 and make the
assessments, which are subject to the reconsideration of the
Commissioner, imprescriptible. Moreover, it will just encourage
taxpayers to sleep on their duties and hope that the BIR forgets to collect
or collects after the prescriptive period of collection.

In view, however, of the ruling of the Supreme Court in the RCBC

case, and the Supreme Court, being the court of last resort. and is the final

(4
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arbiter of all legal questions properly brought before it, and considering
that its decision in any given case constitutes the law of that particular
case; | have no alternative, but to follow the ruling of the Supreme Court
in the RCBC case.

For all the foregoing, [ am therefore constrained to concur with the
Majority in ruling that the Petition for Review filed in C.T.A. Case No.
7038 was filed on time.

los 1S Poc—

OLGAPALANCA-ENRIQUEZ
Associate Justice



