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REVI'1 1€ OF THI. PHILIPPINES ’
CGURT OF TAX APPEALS
QUEZON CITY

CANDYMAN, LNCCHPORATED,

Petitioner,
- VEISUS =  CuTiAs CASE NU, 2149
| THE COMMISSIONER OF INTEANAL | |

Hespondent. '

l“-"---'---x

BECI1 S§1COUN

This is an appeal from th-_ decision of
respondent Commissionex of latcinal Revenue dated
May l&, 1970, demanding from petitioner Candyman,

‘ incn:puatld. the payment of the sum of $25,337,57

as deficiency compensating tax for the year 1905,

mtitimt. a domestic :urpnratiﬂﬁ nrigagd-d
in the business uf manufacturing :mdiu and con= |
fectionaries and -ith huunno ndﬂrus at u-labun.
Rizal, imported, in June 1965, a complete set of
central type air-conditioning unit and peid the

-sum of P7,713.00 as T compensating tax. On

June 13, 1967, on the theory that the imported
article is subject to a c'olp.ﬁuung tai of 36
under Section 190 in u.l.:ﬁon to Section 185~A
of thl'l'alﬂﬂdl.. as amended, ru;:#m:lcnfi Commi s8i oner

: alnugd petitioner deficiency compensating tax in

the sum of P25,337.57,
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In & letter dated June <9, 1967, petitioner
protested the assessment, but before said protest
could be decided by respondent, petitioner appoalod‘
to this Court on July 14, 1967 under C.T.A. Case
No, 1872. Un Jgnuaiy 20, 1970, after txial on
the merits, this Court rendered a decision dis-
missing the appeal for lack of jurisdiction since
no dec;nion on the said protest had as yet been

rendered Ly respondent,

In a letter dated May 18, 1970, respondent
rejterated his demand for éavnent of the sum of'
$25,337.57, representing the sa&e deficiency com=
pén:atinﬁ.tax. with a warning that if the same is
not paid by petitioner Githln ten (10)'dav: from
receipt thereof, the collection of thé tax would
pbe enforced through the summaxy remedies provided
by law.‘ This letter was received by petitioner
on June 23, 1970, and on July 3, 1970, it filed
the instant appeal docketed as C.T.n. Case No.
2149, ©On September 18, 1970. respondent filed
8 mbtinn.ﬁo dismiss fox lack of jurisdiction,
elleging that he has not yet rendered a final
decision on the protest of petitioner, On November -
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48, 1970, this Court denied the sald motion, holding
that respondent's letter of May 18, 1970 was the
final decision on petitioner's protest (or a de-

cision on s disputed assessment).

During the pendency of this case, netitioner
paid to the Bureau of internal Revenue the amount
of P15,204.54 undexr the following conditioms

Fayment under protest without pre=-

Judice to the continuation of CTA Case

No. <149, In the event that the Court

decides that Candyman, lnc. shall have

no liability arxi from said case, the

amount stated herein shall either be re-

imburse to Candyman, Inc, or applied
- against any other future taxes which
~ may be due from said company.

' Stripped of the jurisdictiongl gquestion,
the sole i:-sue on the mexits of this case is
whether petitioner should be subject to the 30K
compensating tax on the imported airvconditioning
‘unit in question pursusnt to Section 190 in re=
lation to Section 18%5-A of the Tax Code, or to
the 7% compensating tax pursuant to said Section
190 in relation to Section 186, of the same Code.

The parties do not quarrel that under Section

190 of the Tax Code which provides in part that
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“"All pexsons Aruidi'nq or doing nnmess in t}n'
Philippines, who purchase or receive ft;!l with=-
out the rhilippines any commodities, goods, wares
or merchandise, x x .:; shall pay on the totel value
thereof at the time they are received by such per-
sn_ns.. lneluﬁiaq fxeight, postage, insurance, com=
llhﬂ.:h and all similar charges, a caﬁpmuting
~tax eguivalent _ie the percentage taxes impo_.’;_d
undex this Title on ocriginal transactions effected
by unﬁmts;.‘LQpGxttz 8y or manufacturer :; X 2 x*
petitioner is subject to the compensating tax on
the laported air-conditioning unit in question.
The collision occurs at the rate of the tax,
Fetitionexr maintains thﬁt based on the pz'whim.
of Section 186 eof *\:l'm’cm'-i the rate to be imposed
“should only be ?;a'b;uuu #aid"aix-canditimu

"is used as an industrial nmh.ﬁuuv solely for

the unuhéme'n-f its producte, Lin fhe other
hand, zespondent contends that the cnﬁpmutlﬁg
tax to be imposed ;hﬂuid be 30% becsuse the
Llpuﬁd du-conditioﬁing unit. f ﬂli{m:.m-
tion 185-4 of the Hevenue Code ngudlnn of the
use or purpose for which it is intended.
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Faxenthetically, it may be stated, as can
be gleaned from the provisions of Section 190,
- that the articles subject tu-ih. compensating
tax are the same srticles subject to the sales
tax and the advance sales tax undex Sections 184
| to 186 of the Hevenue Code. The rates of the tax
are the same, although it is based solely on the
landed cost without mark-up. All other articles
not enumérated in Sections 184, 185 and 135-& are
. considered ordinsry articles which sxe subject
tnltha sercentage tax (compensating tsx in this
case) of 7¢ undex Section 156 of the Code, CFince
petiticner alleges that its imported sir-conditicning
unit ie an "industrisl -athinliv‘ nndlinuqltxial.
machinexy s not expressly enumerated as taxasole
under Sections 184, 185 and 189-A (although air-
conditioning unit is specified uncer bectinn‘135- 
A), petitioner concludes that it is subject to the
74 compensating tax under Section 190 in relation
to section 186 of the Coded

Petitioner’s theory may not be inherently
untenable. Nevertheless, it must yield to the
specific llnnuth'of the law which is controlling.
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The first part of the tirst naragrarh of Section
i85/ reads thus: ?Thaxa shall be levied, assessed
end collected once only on every original sale,
barter, exchange, or,similar transaction intended
%0 tzansfer ownership of, or title to, the articles
hereinbelow enumerated a.tax equivalent to thirti
pex centum of the gross selling price or gross va=
Jue in money of the articles sc sold, bartered, j
exfhanged or transfexzed, such tax to be paid by
the manufacturer or producers x x x * Then comes
the crucisi and decisive legal provisions *(c) Air-
conditioning units." 'Ihé accent is on the worde=
"ﬁix-cnndifiuning units® -« without any exceptions
or gualifications, And to stress beyond doubt that
8ll kinds of zire-conditioning system are taxable
under Section 185«A, the title of the legel oxo=~
vision, in specifying such units, uses the alle

embracing term "air-conditioners.”

In this connection, it may be both relevant
and intexesting to give a brief history cof this
legal provision., That the Leglslature did not at
first intend to classify sll kinds of ulr;cnnditioning
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units as semi-luxuries under Section 185 of the |
Tax Code maybe gathered from the fact tlint the lan=-
guage used was to include only "self-contained air-
conditioning units and parts or -acc:‘_unr.tn there-
of ,* (Rep. Act No. 41, Sec. <, 194&). it is not
cicnx whether it was intnnd&d to cav&i only the
portable, packaged uni't.‘ trﬁlﬁnd by the window
alr-conditioner, Later, Congress deleted th-"du-
gﬂptien “self-contained.,” (Rep, Act Neo, <17, Sec.
2, 1948), The reason behind the deletlon of the
description "eelf-contained” is not explained but
Congress ﬁmhlhly thdiu to_Atu as semi-luxuries
under Section 185(am) all air-conditicning equip-
ment capable of being utuianox air-conditioning
pur.pqus.' ' | |

.M' this juncture, it should be ltatid. that
in case G.i. Mo. L-E'i;old. The Commissioner of In-
ternal Revenue v, Enqj.marihg Equipment and Supply
- Company, et 8l., and case G.A, No, L=27452, Engineering
Equipement and Supply mpmy Ve Th- Gnmi'Isionl_l
-of Interngl Revenue, et al., June 3{1. 1975. the
Supreme Court ruled that imported air-conditioning

units, parte ox nntismrhu_fﬂ: use in construction .
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business which were never uld. resold, bartered
or éuh.mgod are subject to the payment of 30K
compensating tax in tccoxdmci with Section 190
of the Tax Code in relation to Section 185(m)
- of same Code, |

/ﬂtpuhuc Act No, 3029 repeasled sub-section

(m) of the Tax Code and inserted Section 185ea, 7/
In including articles capable of being used for
air-conditioning purposes ss taxable therein undex
paragraph(c), the legal provision uses the terms
"air-conditioning units" in sub-section(c) and
“alz-conditioners” in the title thereof, Since
Section lib-A(e) of the Code is a practically a
reenactment of Section 165(p) without substantial
change of phraseclogy, the ruling of the Supreme
Court in the tngineering Equipment and Supplf
&upany case, supra, would seem to be very much
~applicsble to the present case. |

, The law seems clear and tplﬂ.ﬁc;/n thus

calls for its application as worded. ““Air-cenditiening
units" or "air-conditioners” are specifically enu-
merated undexr Section 1B5-A of the Tax Code as sub-
ject to 305 tax. While it is true that the imported
- lir;euditiming unit 4s of the central type and, in
fact, had been installed as such in the factory of

co79
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petitioner for use in the business of manuf scturing
its products, thst alone will not transform it imto
m'tndultrinl machinery subject to 7+« cumpensating
tax, If the intention of the L-gislatu:t in enact- |
ing said legal provision was to impose a lower rate
of tax on air-conditioning units or alr-conditioners
for industrial use, it should have added a provise
to that -i;aut ui in the case of electric fans and
alr-circulstors wherein there is a clause that those
specifically adopted for industrial use ere excepted
therefrom (sece Section 185(i) of the Tax Code)j or
in the c-sa>of ohonograph records wherein those used
for educational purposes are excluded therefrom (Sec.
185(g), ide); and many other similar provisions of
Section 185 of the Code, The applicable provisions,
viewed as a whole, make it clear that aﬂ%mm
units ox alr-conditioners, being specifically enu=-
nm;sntim 185=A, are subject to_the

tqﬁ provided thereln regsrcdless of the purpose or
utility for which they are intended., -

The conclusion resched is rendered clearex
when read in the light of the other provisions of
the firet paragraph of Secsion 1l€5«i which further

o 80
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provide thets “pProvided. howsvezr, That where the
articles henmh;ﬂ enumerated are léculy manuf sc~

tured and come under the classification of non-
1nt¢gnt.odnmﬁiutund products os huui.mft#
dtfinad.. the tax shall be fifteen per centums
kxovided, furgther, That where the articles herein=
below enumerated are locally manu{ actured and come
under the chnificaﬁpﬁ of intmam.nmuincfucd
 products as hereinafter defined, the tox shall be
seven per centums x x X ", “onstrued together, the
above provisions yield ﬁa other conclusion but that
the xate of the percentage tax on the ulg.-en&hmg-.
or similar transsction intended to tronsfer owner=
~ ship of, or title to, refrigerators, m-gmgm%.
beverage cnoius and quurs does not depend on the |
use or purpose iui which thur.arn intended but as to
whether they are locally menufactured and come under
the classification of nnn-inttgrqﬁd or integrated
manufactured articles.

-Et ah’r rate, as lt:tld‘ above, the hup:m
Court has already ruled that hponndl airecon@itioning
_units when not for sale, barter or exchange, os in
tht'r.au of petitioner heredm, are m.jecg to the
306 compensating tax, Seid the Court:

L]
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eose Since it has been proved to our
satisfaction that ‘ngineering imported sir
conditioning units, parts or accessories there-
of for use in its construction Lusiness and
these items were never sold, resold, bartered
ex exchanged, Engineering should be held lia-
ble %0 pay taxes prescribed under Section 190
of the Code, This compensating tax is not a
tax on the importation of goods but a tax on
the use of imported goods not subject to sales
tex. Lngineering, therefore, should be held
liable to the pnzzcnt of 3UL compensating tax
in sccordance with Section 190 of the Tax Code
in relation to Section 165(m) of the same,
but without the 508 mark up provided in Sec~
tion 183(b). (The Commissicner of Internsl
Hevenue vs, cngineering Equipment and Supplrn
Gnugany. ot alsy GeHe NOo L=27044; Lngineering
E?u pment and Supply Company vse. The Commissionerx
of Internal Revenfie, et al., G.H.No, L=:7452,

"

June 30, 19750)

Ve It is to be admitted that the case 1is not
squazely in point because the main issue ilnvolved
is the question of whether or not the taxpayer
therein 1s a manufacturer of air-conditioning units
under Section 183(m) in zelagtion o Sectioms 183(b)
and 194 of the National lnternal iAevenue Code, or a
contractor under Section 191 of the same Code,
Nonetheless, the conclusion reached that the tax-
payer should be held liable to the payment of 33Uk
compensating in accordance with Section 190 of the
Tax Code in relation to Section 185(m) of the same
Code is applicable to the instant case,
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After helding that petitioner is lisble
to the 30k compensating tax, we find that it still
owes the government the amount of »10p]): '. com-
puted as fcllowss | '

Deticiency compensating tax . .l . ?45.3.:.!7.57

Lesss the amount pald to

the BIR duriag the
sendency of thie

CABE o o o ¢« o & ' M
Amcunt still due & collectible.. #10,135,03

WIEREFOLE, the decision appesled from 15
hercby affirmed and petitionex is oxdered to pay
respondent the sum of rlC,135%,03 within thirty
(3C) days sftexr the finality of this judgment,
wWith ;oits.

§O0 ORDERED,

Guozen City, July 15, 1976,

WE CUNCUR)

ESTANISLAC A, ALVAREZ

(of%" :%/ x B+ “:gt)

CONSTANTE C.” ROAQUIN
Asseciate Judge
/ o



